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©nitcb States Court of Appeals! 


DISTRICT OF COLUMBIA 


January Term, 1944 


No. 8701 


Donald J. Herzog, appellant 


John B. Colpoys, United States Marshal, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


This appeal is taken from an order of the District Court of 
the United States for the District of Columbia denying release 
on habeas corpus to the appellant from the custody of the 
.United States Marshal by virtue of a warrant issued by the 
Municipal Court of the District of Columbia, Criminal Di¬ 
vision, pursuant to the provisions of the Fugitive Statute of 
the District of Columbia, Title 23, sections 403-4, D. C. Code 
1940. 

In 1934 the appellant, after pleading guilty in the Criminal 
Court of Baltimore, Maryland, to four cases of robbery with a. 
deadly weapon and one case of larceny, was sentenced to serve 
ten years in the Maryland penitentiary. After serving more 
than three years of that term he was, in June 1937, by order of 
Governor Nice, released in custody of the Parole Commissioner 
of the state of Maryland. This release was in fact and in legal 
effect a conditional pardon, although the order of release re¬ 
ferred to the subject as a “parolee.” 



Among the conditions of the appellant's release were that 
he make a monthly report to the parole commissioner, that he 
not violate the law, and that he not change his address without 
notification and permission. By January 1942 the appellant 
had violated all these conditions; so the Governor of Maryland, 
now Governor O’Conor, revoked the conditional pardon and 
ordered the appellant recommitted. This revocation yras made 
without notice or hearing, the governor so acting under the 
purported authority of Sec. 7d, Chap. 500, Acts of 1914 (Sec. 
79-81, Article 41, Code of Laws of Maryland) which provides 
that the governor shall be the sole judge as to whether the con¬ 
ditions of the pardon have been broken and that his finding 
shall not be reviewable in the courts of the state. 

In the execution of the order of revocation the appellant was 
committed to the Maryland House of Correction. In August 
1943 he filed a petition for writ of habeas corpus in the Circuit 
Court for Prince Georges County. In his petition he did not 
allege that he liad complied with the terms of his conditional 
pardon; and in his testimony in the subsequent hearing before 
Judge Marbury appellant admitted that he had violated some 
of its terms. Judge Marbury ruled that the statute under 
which the Governor had acted in revoking the conditional 
pardon without hearing was unconstitutional and that the 
appellant was entitled to his release. 1 Before the appellant was 
released, however, members of the Metropolitan Police Depart¬ 
ment of the District of Columbia went over to Maiyland and 
appellant voluntarily came back with them on Sept. 24, 1943, 
to face several bad check charges, and since that time has been 
on bond in said cases. 

From the order of Judge Marbury the State of Maryland 
took an appeal to the Court of Appeals of Maryland and that 
court on Nov. 10, 1943, reversed the order of Judge Marbury 
and held that appellant was subject to recommitment. The 
court pointed out in its opinion (appellee’s app. pages 23, 29) 
that the appellant had not, either in his petition or in his testi- 


l This court, in Barry v. Hall, 68 App. D. C. 350. 98 F. (2) 222 (1938) in 
a similar situation involving an insane person withheld the final order until 
steps could be taken to legalize the committment. 



mony, contended that he had not violated the terms of his 
pardon and held that such omission was fatal to his cause for the 
reason vthat “in all such cases as this the prisoner must show 
injury.” 

On Nov. 15, 1943, the appellant was arrested in the District 
of Columbia on a warrant issued by the Municipal Court of 
the District of Columbia, Criminal Division, pursuant to the 
fugitive statute in force in the District of Columbia (Title 23, 
sec. 403-4, D. C. Code 1940). This warrant was issued on the 
basis of a warrant which the governor of Maryland had issued 
on Nov. 4,1943, charging the appellant with a violation of his 
conditional pardon. After his arrest on this fugitive warrant, 
the appellant was in custody of the Marshal for the District of 
Columbia; and from that custody he sought his release on 
habeas corpus. His petition for habeas corpus, executed by his 
attorney (appellee’s app. p. 9), this time contained the allega¬ 
tion which the first petition had omitted that the appellant 
if granted a hearing before the governor “could show that he did 
not violate the terms of the conditional pardon” and the addi¬ 
tional allegation “petitioner says that he did not violate the 
terms of his conditional pardon.” A Writ of habeas corpus 
was issued and served upon the Marshal. The appellant was 
released on bond pending the hearing. The lower court after 
hearing dismissed the petition and ordered the appellant re¬ 
manded to the custody of the respondent. 

STATUTES INVOLVED 

Title 23, Section 403, D. C. Code: 

Detention of fugitives from justice—Warrants for ap¬ 
prehension. Whenever any person shall be found within 
the District of Columbia, charged with any offense com¬ 
mitted in any state, territory, or other possession of the 
United States, and liable by the Constitution and laws 
of the United States to be delivered over upon the dec 
mand of the governor of such state, territory, or posses¬ 
sion, any judge of the police court of the District of 
Columbia, may, upon complaint on oath or affirmation 
of any credible witness, setting forth the offense, that 
such person is a fugitive from justice, and such other 



matters as are necessary to bring the case within" the 
provisions of law, issue a warrant to bring the person so 
charged before the police court, to answer such com¬ 
plaint. (Apr. 21, 1928, 45 Stat. 440, ch. 398, sec. 1.) 

Title 23, Section 404, D. C. Code: 

Bail—When allowed. If, upon the examination of 
the person charged, it shall appear to the judge of the 
police court that there is reasonable cause to believe 
that the complaint is true, and that such person may be 
lawfully demanded of the Chief Justice of the District 
Court of the United States for the District of Columbia, 
he shall, if not charged with murder in the first degree, 
be required to give bond or other obligation, with suffi¬ 
cient sureties, in a reasonable sum, to appear before 
said judge of the police court at a future date, allowing 
thirty days to obtain a requisition from the governor of 
the state, territory, or possession of the United States 
from which said person is a fugitive, he to abide the 
order of such judge of the police court in the premises. 
(Apr. 21, 1928, 45 Stat. 440, ch. 398, sec. 2.) 


SUMMARY OF ARGUMENT 


When the Court of Appeals of Maryland ruled that the 
appellant was subject to recommitment, and a warrant was 
outstanding for his arrest (no matter when the warrant had 
been issued) and defendant was not in Maryland and not 
arrested there but was found in the District of Columbia, he 
was a fugitive from justice* The Maryland warrant, what¬ 
ever might be its validity as a warrant, furnished ample cause 
for the judge of the Municipal Court of the District of Co¬ 
lumbia, Criminal Division, to issue a fugitive warrant under 
the provisions of D. C. Code 1940, Title 23, sec. 401 et seq. 
When this warrant was executed the appellant did not move 
to quash it, but elected to seek his release on habeas corpus; 
attacking, not the District of Columbia warrant, but the Mary¬ 
land warrant. He could not attack the constitutionality of 
the Maryland statute in extradition proceedings, and still less 
could he do so in a habeas corpus proceeding which was antici- 








patory of extradition proceedings; hence appellant was in no 
position to obtain his release. 

Even if appellant had been in Maryland he could not have 
obtained relief from a federal court there until after he had ex¬ 
hausted his appellate remedies by appeal or by writ of certiorari 
to the United States Supreme Court, He does not claim to 
have done this and apparently he has not done it. 

ARGUMENT 

The custody over the appellant which the United States 
Marshal assumed was by virtue of a warrant issued by the 
Municipal Court of the District of Columbia, Criminal Divi¬ 
sion, pursuant .to the statute (Title 23, sec. 401 et seq. D. C. 
Code 1940). It will be observed that it is provided by sec. 
404 that the warrant shall issue when the judge of the Police 
Court (now the Municipal Court of the District of Columbia, 
Criminal Division) upon examination of the person charged 
finds that there is reasonable cause to believe that the com¬ 
plaint is true and that the person may be lawfully demanded 
of the Chief Justice of the District Court of the United States 
for the District of Columbia. On this record it must be as¬ 
sumed that the judge issuing the fugitive warrant found, and 
properly found, such to be Jthe case. The fugitive statute was 
enacted for the purpose of authorizing the temporary deten¬ 
tion of persons wanted in state jurisdictions for criminal of¬ 
fenses. (See the Senate and House reports accompanying the 
bill, Appellee’s App. pp. 30-32). The appellant made no motion 
to quash or other attack upon the fugitive warrant under the 
authority of which he was taken into custody by the respond¬ 
ent, the United States Marshal. He rather elected to antici¬ 
pate what would be shown when the requisition should be 
filed with the Chief Justice of the District Court of the United 
States for the District of Columbia. Had he waited until the 
hearing on the requisition he could not even there have raised 
the constitutionality of the Maryland statute. Pearce v. 
Texas, 155 U. S. 311 (1894). In extradition proceedings, and 
even in Federal removal proceedings (Rodman v. Pothier, 
264 U. S. 399 (1924)) the tribunal in the asylum jurisdiction 
will not entertain or decide disputed questions of law or of fact. 


/ • 

If it be true that appellant could not be heard on the issue of 
the constitutionality of the statute in extradition proceedings, 
he had even less standing in the court below, where he was 
attacking the legality of custody based on a warrant issued 
only as a temporary detainer pending extradition proceedings. 

It is submitted that what has been said disposes of the issues 
on this appeal. However, an examination into the origin of the 
proceeding affords no comfort to the appellant either. It is 
quite plain from a reading of the decision of the Court of Ap¬ 
peals of Maryland that that court squarely met and fully and 
fairly adjudicated the contention of the appellant that his rights 
under the federal constitution had been infringed. The Court 
of Appeals of Maryland held that the state statute and its appli¬ 
cation to the appellant in the particular case were not violative • 
of the Constitution of the United States. The entire picture 
therefore is ready for review by the Supreme Court of the United 
States. Where, as in this case, the resort to state court remedies 
has afforded a full and fair adjudication of the federal conten¬ 
tions raised, it is the unexceptional rule that a federal court will 
not entertain an application for habeas corpus unless and until 
the remedy by appeal or writ of certiorari to the Supreme Court 
of the United States has been exhausted. It does not appear 
that the appellant has exhausted this remedy, and the only in¬ 
dication of an intention to do so appears in his petition (Appel¬ 
lee’s app. p. 9) that “petitioner intends to file petition for 
rehearing in the Maryland Court of Appeals.” 

Ordinarily, an application for habeas corpus by one de¬ 
tained under a state court judgment of conviction for 
crime will be entertained by a federal court only after 
all state remedies available, including aU appellate rem¬ 
edies in the state courts and in this Court by appeal or by 
writ of certiorari, have been exhausted. * * * 
[Italics supplied.] But where resort to state court rem¬ 
edies has failed to afford a full and fair adjudication of 
the federal contentions raised, either because the state 
affords no remedy, see Mooney v. Holohan, supra, 115 
or because in the particular case the remedy afforded by 
state law proves in practice unavailable or seriously in- 



adequate,. cf. Moore v. Dempsey, supra, Ex parteDavis, > 
318 U. S. 412, a federal court should entertain his petition 
for habeas corpus, else he would be remediless. In such 
case he should proceed in the federal district court be¬ 
fore resorting to this court by petition for habeas corpus. 
Ex parte Henry Hawk, Supreme Court of the United 
States, October Term 1943, decided January 31,1944. 
[Application denied; no number.] 

In any respect wherein Fleenor v. Hammond, 116 F. (2) 982, 
cited by the appellant, is in conflict with the above late decision 
of the Supreme Court of the United States it is, of course, over¬ 
ruled. 

Appellant lays stress on the fact that the warrant of the gov¬ 
ernor of Maryland charging the appellant with being a parole 
violator was issued on November 4,1943, at a time when Judge 
Marbury’s ruling that the appellant had been unlawfully taken 
into custody for that violation was still in effect and had not 
been overruled. The answers to this argument are: 

1. The warrant under which the appellant was in custody of 
the Marshal of the District of Columbia was not the warrant of 
the Governor of Maryland but the warrant of the Municipal 
Court of the District of Columbia, Criminal Division. It was 
not by virtue of the Maryland warrant as a warrant that the ap¬ 
pellant was taken into custody here. The Maryland warrant 
served only as a basis for reasonable cause (Title 23, sec. 404 
D. C. Code 1940) to believe that the appellant was charged with 
an offense in the State of Maryland and might lawfully be de¬ 
manded by the executive authority of the state of Maryland. 

2. When the Court of Appeals of Maryland decided that the 
statute of the state whose application had caused the commit¬ 
ment of the appellant was a constitutional statute, the highest 
judicial authority of the state of Maryland thereby decided that 
from the date of its enactment it was constitutional and that in 
its application in the particular instance to the appellant it was 
constitutional; and both these events preceded the issuance of 
the warrant on November 4, 1943. The adjudication that a 
statute is constitutional speaks as of the date of its enactment. 

580791—44-2 



A suggestion is made in the appellee’s brief (p. 7) and also 
an allegation in his application for habeas corpus (Appellee’s 
app. p. 10) that the Maryland authorities surrendered up the 
appellant and therefore can not reclaim him. There was no 
determination in the proceedings below as to whether the 
Maryland authorities surrendered up this appellant or not. 
The appellee certainly does not concede that the Maryland 
authorities gave up this appellant or voluntarily allowed him 
to leave the state subsequent to the decision of the Court of 
Appeals of Maryland. But appellee contends that not only 
was that issue not determined but if it had been determined 
favorably to the appellant that would still not take him out of 
the class of a fugitive. A fugitive from justice within the mean¬ 
ing of the extradition statute is one who for any reason is not 
in the demanding state when the executive authorities of the 
state look for him. Lee Won Sing v. Cottone 74 App. 374,123 
F. (2) 169 (1941); People ex rel McFadden v. M eyering 193 
N. E. 475, 385 Ill. 442 (1934) 

CONCLUSION 

✓ 

The appellant was in custody of the Marshal for the District 
of Columbia. He was there by virtue of the service on him 
of a fugitive warrant issued in the District of Columbia to Dis¬ 
trict of Columbia Police officers. He did not attack that war¬ 
rant or its issuance. He anticipated a requisition hearing and 
attempted to raise in the habeas corpus proceeding issues which 
he could not have raised at the requisition hearing had he 
waited for it. He is now attempting on appeal to raise the old 
Maryland issue, and on a record to which has been artificially 
added an allegation whose omission proved there to be fatal. 
The lower Court in denying him relief acted properly and its 
finding should be affirmed. 

Edward M. Curran, 

United States Attorney. 

John Leroy Ingoldsby, Jr., 
Assistant United States Attorney, 

Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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In the District Court of the United States for the District 

of Columbia • 

Habeas Corpus No. 2505 
In Re: Donald J. Herzog 

Filed Nov. 15,1943. Charles E. Stewart, Clerk. 

Petition for a writ of habeas corpus 

The petition of Donald J. Herzog shows unto the Court the 
following: 

He is unlawfully restrained of his liberty by John B. Colpoys, 
United States Marshal. 

He was sentenced in the State Court of Baltimore City in 
1934 to ten years for robbery. 

He was granted a conditional pardon by Governor Harry 
W. Nice in 1937. 

The conditional pardon was revoked by Governor Herbert 
R. O’Conor in 1943 without a hearing and he was ordered re¬ 
turned to the Maryland House of Correction, Jessup, Mary¬ 
land. • 

The action of the Governor was based on the Maryland sta¬ 
tute making the Governor the sole judge as to whether the con¬ 
ditions of a pardon have been violated and such action (ac¬ 
cording to the statute) cannot be reviewed by the Courts of the 
State. 

Petitioner contended that his conditional pardon could not 
be revoked without a hearing and that he was denied due proc¬ 
ess of law. He petitioned the Circuit Court for Prince Georges 
County, Maryland, and Judge Ogle Marbury held the Mary¬ 
land statute unconstitutional and ordered petitioner released. 
The petitioner was released from custody. 

The State of Maryland appealed and on November 10th, 
1943 the order of Prince Georges County was reversed. 

Petitioner intends to file petition for rehearing in the Mary¬ 
land Court of Appeals. 

Petitioner was today arrested in the District of Columbia 
on a Maryland warrant—dated November 4, 1943, when the 
case was still pending in the Maryland Court of Appeals. 


Petitioner in appealing to this Court says that he has ex¬ 
hausted the remedies in the State Courts of Maryland and 
can now apply to the Federal courts. Petitioner says that the 
Maryland authorities cannot revoke his conditional pardon 
without a hearing. 

Petitioner says if granted a hearing before the Governor 
he could show that he did not violate the terms of the condi¬ 
tional pardon and petitioner could have vindicated himself. 

Petitioner says after his release from the Maryland House 
of Correction the state authorities surrendered, jurisdiction and 
they cannot now extradite him. 

Petitioner says that he did not violate the terms of his con¬ 
ditional pardon. 

Wherefore petitioner prays: 

1. —That writ of habeas corpus issue from this Court directed 
to John. B. Colpoys, United States Marshal commanding him 
to produce the body of your petitioner before this court forth¬ 
with and show cause why he should not be released. 

2. —And for such other relief as may seem proper. 

James J. Laughlin, 

James J. Laughlin, 

Attorney for Donald J. Herzog. 

Subscribed and sworn to before me this 15th day of Nov. 
1943. 

[seal] Jean Murdock, 

Notary Public, D. C. 

Let this writ issue returnable forthwith. 

F. Dickinson Letts, 

Justice. 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg. 

Counsel for Petitioner. 



In the District Court of the United States for the 
District of Columbia 

Habeas Corpus No. 2505 

In Re: Donaled J. Herzog, petitioner 

Filed Dec. 3,1943. Charles E. Stewart, Clerk. 

Amended answer and return 


Comes now the defendant, John B. Colpoys, United States 
Marshal, by his attorneys and makes the following return 
and answer to the petition for writ of habeas corpus filed herein: 

1. Respondent denies that the petitioner is unlawfully re¬ 
strained of his liberty by John B. Colpoys, United States 
Marshal. 

2. Respondent admits allegations continued in Paragraph 
Two of the petition. 

3. Respondent admits the allegations continued in Para¬ 
graph Three of the petition. 

4. Respondent admits the allegations contained in Para¬ 
graph Four of the petition. 

5. Respondent admits the allegations contained in Para¬ 
graph Five of the petition. 

6. Respondent admits the allegations contained in Para¬ 
graph Six of the petition. 

7. Respondent admits the allegations contained in Para¬ 
graph Seven of the petition. 

8. Respondent is without sufficient knowledge or informa¬ 
tion to form a belief as to the truth of the averments contained 
in Paragraph Eight of the petition. 

9. Respondent denies the allegations contained in Paragraph 
Nine of the petition. 

10. Respondent denies the allegations contained in Para¬ 
graph Ten of the petition. 

11. Respondent denies the allegations contained in Para¬ 
graph Eleven of the petition. 

12. Respondent denies the allegations contained in Para¬ 
graph Twelve of the petition. 
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13. Respondent denies the allegations contained in Para¬ 
graph Thirteen of the petition. 

Wherefore, respondent prays that the petition be dismissed, 
the writ discharged and petitioner remanded into the custody 
of respondent. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney. 
John L. Ingoldsby, Jr., 

John L. Ingoldsby, Jr. 

Assistant United States Attorney. 

In the District Court of the United States for the District 

of Columbia 

Habeas Corpus No. 2505 
Donald J. Herzog, petitioner 
v. 

John B. Colpoys, United States Marshal, respondent 

Filed Feb. 9, 1944. Charles E. Stewart, Clerk. 

Findings of fact and conclusions of law 

Upon consideration of the petition, the writ and the answer 
thereto filed in the above entitled matter, the Court makes the 
following findings of fact: 

1. Petitioner entered a plea of guilty in the Criminal Court 
of Baltimore City on March 20, 1934 to four cases of robbery 
'with a deadly weapon and one case of larcency, and was sen¬ 
tenced in each of the robbery cases to ten years in the Maryland' 
Penitentiary to run concurrently, and in the larceny case he 
was sentenced to serve one year, service of which was to run 
concurrently with the other sentence. Petitioner was later 
transferred from the Penitentiary to the Maryland House of 
Correction at Jessups. Maryland. 

2. On June 15, 1937, the petitioner was paroled in the 
custody of the Parole Commissioner of the State of Maryland 
by the Honorable Harry W. Nice, Governor of Maryland. In 
the order of parole, the Executive stated that the parole was 


"to be and remain in full force and effect until revocation by 
me or until the expiration of the term of imprisonment.” 

3. On January 22, 1942 the Honorable Herbert R. O’Conor 
signed a revocation of the conditional pardon granted by the 
Honorable Harry W. Nice. This revocation was without notice 
or hearing being granted to the petitioner as is prescribed by 
the Maryland law. The petitioner was returned to the Mary¬ 
land House of Correction to serve the unexpired portion of his 
sentence. In August 1943 petitioner sued out a writ of Habeas 
Corpus in the Circuit Court of Prince Georges County, the 
petition was heard on September 10, 1943 and on September 
21,1943 the Honorable Ogle Marbury held that the revocation 
took place without permitting the petitioner a hearing and was 
therefore unconstitutional and void and ordered the petitioner 
released from custody. 

4. The State of Maryland took an appeal from the order of 
Judge Marbury to the Maryland Court of Appeals, and that 
Court on November 10, 1943, reversed the order of Judge Mar¬ 
bury and held the Maryland Statute under which the Governor 
exercised his power of revocation to be constitutional, and 
directed that the petitioner be remanded to the Maryland 
House of Correction. 

5. On the 4th day of November 1943 the Honorable Herbert 
R. O’Conor, Governor of Maryland, issued a warrant for the 
arrest of petitioner on the ground that he was a fugitive from 
justice and a violator of his parole. 

6. Petitioner was arrested in the State of Maryland on 
November 15. 1943, by members of the Metropolitan Police 
Department of the District of Columbia and voluntarily re¬ 
turned to the District of Columbia and was charged with a 
violation of a local law and while he was in custody in attend¬ 
ance at the Municipal Court of the District of Columbia, Crim¬ 
inal Division, in connection with the local law violation, 
members of the Fugitive Squad of the Metropolitan Police 
Department placed a fugitivity charge against the petitioner, 
which charge was based upon a warrant issued by the Honor- 
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able Herbert R. O’Conor, Governor of Maryland, directing 
that the petitioner be taken into custody as a parole violator. 

Upon consideration of the foregoing findings of fact, the 
Court concludes as a matter of law: 

1. That petitioner is a fugitive from the State of Maryland. 

2. The petitioner is legally restrained by respondent. 

3. The petitioner’s remedy, if any, is by appeal from the 
Maryland Court of Appeals to the Supreme Court of the United 
States. 

4. The petition should be dismissed, the writ discharged, and 
petitioner remanded to the custody of the respondent. 

Matthew F. McGuire, 

Justice. 


In the District Court of the United States for the District of 

Columbia 


Habeas Corpus No. 2505 
Donald J. Herzog, petitioner 
v. 

John B. Colpoys, United States Marshal, respondent 
Filed Feb. 9, 1944. Charles E. Stewart, Clerk. 

Order 


This cause having come on to be heard and the Court hav¬ 
ing made its findings of fact and conclusions of law herein, it 
is this 9th day of February 1944. . 

Ordered, That the petition for habeas corpus filed herein 
be and the same hereby is dismissed, the writ discharged, and 
the petitioner remanded to the custody of the respondent. 

Matthew F. McGuire, 

Justice. 


«> 








granted him. Under the Governor’s order the conditional par¬ 
don was revoked and Herzog was directed to be returned to the 
penitentiary to serve out the term imposed by the court. 
Herzog was not immediately returned to the penitentiary, and 
his testimony, which is undisputed, is that he was in Okla¬ 
homa at the time when the Governor acted. Subsequently, in 
December 1942, he gave himself up and was before the Crim¬ 
inal Court in Baltimore on two indictments for forgery on 
which he plead guilty on December 17, 1942, and was given 
three months to serve concurrently with the sentences before* 
imposed on him for robbery. He was on the same day returned 
to the Penitentiary to serve out the remainder of his original 
sentence, and subsequently transferred to the Maryland House 
of Correction, where he is now confined. No question is raised 
to the validity of his transfer from the Penitentiary to the 
latter institution. 

The point raised by the petitioner is that his parole or con¬ 
ditional pardon was revoked without notice to him or hearing, 
and that he should, therefore, be released. There is nothing 
before the Court to show what proceedings were taken by the 
Parole Commissioner or by the Governor, or why the order of 
revocation was issued. It does, however, appear from the 
testimony of Herzog that he had no hearing before either the 
Parole Commissioner or the Governor and the order of revoca¬ 
tion was signed eleven months before he was indicted on the 
forgery charge. It also appears from the record that the 
forgery on which he was indicted took place August 1, 1941, 
while he was at liberty after the parole or conditional pardon 
had been granted by Governor Nice. 

Authority is given the Governor of this State by Section 20 
of Article II~ of the Constitution to grant reprieves and par¬ 
dons with certain exceptions with which we are not at present 
concerned. Until 1914 there had been no Parole Board or 
parole officers in the State of Maryland. In that year an Ad¬ 
visory' Board of Parole was created by Chapter 500 of the Acts 
of 1914. In 1915 parole was constitutionally established 
(Const. Act III, Section 60). It was not, however, until 1939 
by Chapter 406 of the Acts of that year that the present parole 


-system was provided. In that Act appear definitions of the 
words “pardon” and “parole.” It is there stated that a con¬ 
ditional pardon is an act of clemency depending upon the per¬ 
formance of such condition precedent or subsequent as the 
Governor may specify in the order. Parole is defined as a 
conditional release from imprisonment which entitles the re¬ 
cipient to leave the institution in which he was imprisoned and 
serve the remainder of his term outside the confines thereof. 
These definitions were not part of the statute law of the State 
at the time the petitioner was released, but they were in force 
at the time he was sent back to serve out the remainder of his 
sentence. 

Another section of Chapter 406 of the Acts of 1939 codified 
as Section 84 of Article 41 of Flack’s Code gives the Director 
of Parole and Probation authority to issue a warrant for the 
retaking of a parole prisoner when there is reasonable cause to 
believe that the latter has violated the conditions of his parole. 
After this is done the Director must conduct a hearing to de¬ 
termine whether the parole should be revoked. The Director 
is-authorized to remand the prisoner to the institution from 
which he was paroled if he finds that the parole has been 
violated, and the order remanding him will provide that the 
prisoner is “to service out the time owed from his original 
sentence calculated from the date of his release on parole.” 
There is a proviso that the Director may in his discretion order 
the service to be only of so much of the unexpired term as is 
calculated from the delinquent act of the parolee rather than 
from the time of his release. 

In the case before us the Director of Parole and Probation 
did not remand the petitioner. This was done by the Gov¬ 
ernor on the advice of the Director. The petitioner was not 
present at any hearing either before the Director or before 
the Governor. The record does not show that any hearing 
was had by either, but the uncontradicted testimony is that 
the petitioner was not in the State at the time the order was 
passed. Any hearing held must have been without notice to 
him or without his presence. Such a hearing, if held, would 
be no hearing at all, so far as the rights of the petitioner are 
concerned. 
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The State takes the position that the release of the prisoner 
by Governor Nice, while in form a parole, was really a con¬ 
ditional pardon upon certain conditions which were set out in 
a printed form issued by the parole commissioner, and signed 
by the prisoner upon his release. The State claims that Gov¬ 
ernor O’Conor acted under the provisions of Section 80 of 
Article 41, and as proof of this they show the recitation in his 
order that the petitioner has violated the conditions of the 
conditional pardon granted him, and the direction that he be 
returned to prison to serve out the ten-year term imposed by 
the court. This contention is strengthened by the fact the 
Governor himself acted instead of the Director of Parole and 
Probation. It seems clear, therefore, that Governor O’Conor 
did take the position that this was a conditional pardon rather 
than a parole. 

There is no great difference in Maryland between the effect 
of the revocation of a conditional pardon and of a parole, on 
the question of serving out the remainder of the sentence. 
When a paroled prisoner is returned to the institution, he is 
not allowed credit for any time after he was paroled, unless the 
director allows it up to the time he committed the violation. 
A prisoner conditionally pardoned is required to serve out the 
remainder of his original sentence, unless the Governor directs 
otherwise under Section 81 of Article 41. In each case, there¬ 
fore, unless otherwise directed by the revoking authority, the 
prisoner must serve out the remainder of his entire sentence 
after deducting only that part served in the prison. 

There is a difference, however, in the method of revocation. 
A conditional pardon is revocable only by the Governor. Sec¬ 
tion 80 of Article 41, states that he “shall be the sole judge of 
whether or not the conditions of such pardon have been 
breached and the determination by the Governor that the con¬ 
ditions of such pardon have been violated by the person re¬ 
ceiving the same shall be final and not subject to review by any 
court of this State.” Here it will be seen in a statute, which 
not only makes the Governor the final judge, and not only does 
not provide for a hearing, but clearly indicates that no hearing 
is required and that the Governor’s action is not reviewable. 


The State contends that the petitioner was sent back to prison 
under this section, and that this court has no power to review 
the Governor’s action whether it was taken with or without a 
hearing. That is true if the section is valid. 

Whether the petitioner is now legally detained, therefore, 
depends on the validity of the provisions authorizing a remand 
without hearing in the two statutes; namely, the parole statute, 
Section 84 of Article 41 and the conditional pardon statute, 
Section 80 of Article 41. It does not make much difference 
whether we say he was paroled or pardoned conditionally. He 
was certainly released on certain conditions contained on a 
form provided by the Parole Commissioner, which petitioner 
assented to by attaching his signature. He was remanded 
because he was alleged to have violated some of these con¬ 
ditions. Whether you call his release a parole or a conditional 
pardon, he was just as much entitled in one case as the other 
to a hearing on the charges. Such a hearing he did not get. 
Can the Legislature say that he is only entitled to a hearing if 
he is within the State, or can it say that the Governor shall be 
the sole judge, his determination to be final, and not subject to 
review by the courts? 

There have been a number of decisions in other State courts 
that a prisoner at large by executive clemency is a felon who 
has already had his opportunity to be confronted with his 
accusers and to have his case heard, and that he is not entitled 
to another hearing before his freedom is again restricted. A 
discussion of this doctrine and references to the cases can be 
found in 39 Am. Jur. under the title, “Pardon, Reprieve, and 
Amnesty,” paragraphs 75, 76, and 77, pages 567-579. This 
view, however, does not take into account the fact that the 
prisoner is at liberty until he violates a condition, and a hear¬ 
ing is not on the original crime, but is on the question of 
whether or not he has violated the condition. In other words, 
after the pardon or after the parole, he is out of prison, and 
before he is put back for a violation, he should be entitled to an 
opportunity to be heard on a matter arising after his conviction. 

Due process of law as used in the 14th Amendment of the 
Constitution of the United States was defined by Daniel Web- 


ster as “A law which hears before it condemns/’ There has 
probably been no better definition although there have been 
many longer. The Maryland Declaration of Rights, Article 23, 
is to the same effect, and means the same as due process of law. 
Solvuca vs. Ryan & Reilly Company, 131 Md. 265. There is a 
recent case decided by the Federal Circuit Court of Appeals of 
the Sixth Circuit in January 1941 which sustains the necessity 
of a hearing, and is persuasive, both in its facts and its conclu¬ 
sions. In that case Governor Laffoon of Kentucky had given 
a conditional pardon to a man convicted of manslaughter. 
Four years later Acting Governor Dawson revoked the pardon, 
and directed that the convict be returned to the reformatory. 
The ground for the revocation was stated in the order as the vio¬ 
lation of the conditions of the pardon. No notice was given to 
the man affected, and no opportunity was given him to be heard. 
He attempted to be released by way of habeas corpus in the 
State courts, and that case went to the Court of Appeals of 
Kentucky. That court held that, in the absence of statutory 
regulation, a pardon might be granted in Kentucky, which could 
be revoked summarily by the Governor upon the ex parte con¬ 
sideration of an alleged breach. Commonwealth vs. Hall, 277 
Ky. 612,126 S. W. 2nd 1058. There was no Kentucky statute, 
but the United States Court accepted the decision of the Court 
of Appeals of Kentucky as declaratory of the law of the State, so 
that it had before it much the same question as we have here; 
namely, whether a State, either by its comman law or by statute, 
can provide for an ex parte summary recommitment to prison. 
The question came before the Circuit Court of Appeals on certi¬ 
fication from the United States District Court in which the pris¬ 
oner had filed his petition for a writ of habeas corpus, subse¬ 
quent to the decision of the Kentucky Court of Appeals. The 
Court said: “We may grant at once that the giving of a pardon 
is an act of grace; that to it the Governor may attach condi¬ 
tions; that if any condition is broken the Governor may revoke 
and that his judgment as to the breach is final and conclusive 
upon the courts. It does not follow, however, from the reserva¬ 
tion of a right to revoke, that it may be exercised arbitrarily or 
upon whim, caprice, or rumor. Upon the granting of a pardon, 
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albeit conditionally, the convict was entitled to his liberty and 
possessed of a right which could be forfeited only by reason of 
a breach of the conditions of the great.” * * * “it is our 
conclusion that the petitioner’s right to his freedom under the 
terms of the pardon could not be revoked without such hearing 
as is the generally accepted prerequisite of due process, if the 
exercise of such power by the Governor is challenged by un¬ 
equivocal allegations that the petitioner has complied with the 
conditions of the grant. This does not mean that he is entitled 
to a trial in court, or a trial in any strict or formal sense. Due 
process is satisfied if there is reasonable opportunity extended 
to Fleenor to explain away accusation that he has violated the 
conditions upon which his pardon was granted. As was said 
in Escoe vs. Zerbst, supra, the ‘inquiry (should be) so fitted in 
its range to the needs of the occasion.’ More than that we need 
not decide.” Fleetior vs. Hammond, Superintendent, 116 Fed¬ 
eral 2nd 982. 

Applying these principles to the case before us, it is found 
that the petitioner had a right to be heard, either before the 
Director of Parole and Probation or before the Governor, which 
right was denied him. The parole statute, Section S4 of Article 
41, does not in terms deny such a hearing. It is not necessary 
to hold that it is void, in determining that the petitioner was 
entitled to a hearing. The conditional pardon statute. Section 
80 of Aricle 41, is so worded as to make it clear that the Legisla¬ 
ture intended that the Governor could act ex parte, if he so 
desired, and as he apparently did act in the case before us. This 
is made clear not only by the wording of the statute, but by the 
fact that it was enacted by Chapter 500 of the Acts of 1914, 
which at the same time repealed Section 7 of Article 41 of Bag- 
by’s Annotated Code of 1911. That old Section 7, thus re¬ 
pealed, provided for a hearing before a court of a man charged 
with violation of a conditional pardon. The Act of 1914 was a 
definite attempt to change the policy of the State. It was, of 
course, within the power of the Legislature to make the Gov¬ 
ernor the final judge, but it was not within the power of the 
Legislature to permit him to act arbitrarily and ex parte, with¬ 
out giving the man, whose liberty was threatened, his opportu- 



nity to be heard. This the Legislature attempted to do. The 
Act must be held to be void, and in violation of the Maryland 
Declaration of Rights and of the 14th Amendment to the Con¬ 
stitution of the United States. 

The petitioner plead guilty to an offense committed while 
he was at liberty on his parole or his pardon. He attempted 
to raise some question at the habeas corpus hearing of an un¬ 
authorized plea entered for him by his attorney. Without 
considering this, the hearing before the Governor would be, 
not on whether or not he had committed a particular crime, but 
whether his actions constituted a violation of the conditions 
1 of the pardon or parole. On this he was entitled to be heard. 
On the record he may not be entitled to much sympathy, but 
he is at least entitled to his constitutional rights. He is either 
in prison under authority of law or he is not. If he is not, he 
is entitled to be released. 

There are cases which hold that a hearing on habeas corpus 
is a sufficient hearing to gratify the constitutional requirements. 
We are unable to adopt the logic of these cases. The question 
on habeas corpus is not whether he should have been remanded 
on the facts, but whether he had an opportunity to present these 
facts to the remanding authority. The court in a habeas corpus 
proceeding has no power to determine whether or not he should 
not be sent back to prison. This is for the executive to decide. 
The court may not inquire as to the correctness of the result 
reached by the executive, but only as to its method. 

Based upon the foregoing conclusions an order will be entered 
* granting the writ of habeas corpus to the petitioner and dis¬ 
charging him from the Maryland House of Correction. In¬ 
asmuch as this conclusion rests upon the ground that Section 
80 of Article 41 is unconstitutional and void, because it is con¬ 
trary to the Declaration of Rights of this State and to the 
14th Amendment of the Constitution of the United States, 
the original papers in this case will be transmitted to the Clerk 
of the Court of Appeals of Maryland, for the consideration of 
that Court, under the provisions of Section 16 of Article 42 
of Flack’s Annotated Code of Maryland. 
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Habeas Corpus — Pardons, Conditional — Statute — 
Constitutional Law. 

Statute which authorizes the Governor of Maryland, with¬ 
out notice or hearing, to revoke a conditional pardon, whenever 
he shall determine that the conditions of said pardon have been 
breached by the person receiving same, and that same shall not 
be that such determination subject to review in any court of 
the State, is not unconstitutional. Code, 1939, Art. 41, Sec. 80. 

Where Governor, as authorized by statute, revokes a condi¬ 
tional pardon, his action will be presumed to be fair and not ar¬ 
bitrary and capricious. 

A petition for a writ of habeas corpus by a prisoner to review 
a revocation by the Governor of his conditional pardon must 
allege that petitioner has not violated the conditions of his 
pardon, and must state facts which on their face show the 
Governor’s action was arbitrary and capricious, otherwise the 
writ should not issue, and unless such alleged facts are sustained 
by clear proof the prisoner should be remanded. 

Order reversed and cause remanded. 
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Grason, J.— 

This is a habeas corpus case. The lower court, in deciding 
it, held Section 80 of Article 41 of Flack’s Annotated Code of 
Maryland, 1939, to be unconstitutional. Under Section 16 
of Article 42 of the Code, the Judge sitting below was required 
to transmit his written opinion and the papers in the case to 
this Court for review. 

Donald J. Herzog, on March 20, 1934, in the Criminal Court 
of Baltimore City, pleaed guilty to five indictments, four of 
which charged robbery with a deadly weapon and one larceny. 
In each of the robbery cases he was sentenced to a term of ten 
years in the Maryland Penitentiary and in the larceny case 
to one year in that institution; all of the sentences to run 
concurrently. 

On June 15, 1937, he was released in custody of the Parole 
Commissioner, under a conditional pardon granted by the late 
Governor Nice. Among the conditions upon which this con¬ 
ditional pardon was granted were: 

1. That the parolee will, on the 28th day of each 
month, make a full written report to the Parole Com¬ 
missioner upon the form provided for that purpose. 
This report must be signed by the parolee personally, 
verified and signed by the Sponsor, and then forwarded 
immediately to the Parole Commissioner’s office at 
Baltimore, Maryland. 

2. That the parolee will not violate any Federal, State 
or City law. (At the Parole Commissioner’s discretion, 
any breach of the law may be regarded as a violation 
of parole.) 

3. That the parolee will not change his place of 
residence or employment without first having obtained 
permission from the Commissioner, Secretary, or Parole 
Officer. If the change must be made before permission 
can be obtained, the parolee must notify the Commis¬ 
sioner as soon afterwards as is possible. 
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In August 1941, Herzog committed two acts of forgery and 
on or about September 1st following left the state.' He re¬ 
mained away until December 1942, when he returned to Balti¬ 
more City. He was then arrested and on the 22nd day of 
January' 1942, Governor O’Conor revoked the conditional par¬ 
don and ordered him remanded to prison to serve out the 
term imposed by the court. Testimony was taken on Septem¬ 
ber 10,1943, before the Circuit Court for Prince Georges County 
on his petition for writ of habeas corpus. In the petition he 
does not deny that he has broken the conditions of his pardon; 
nor assert that he has kept and performed them. In his testi¬ 
mony Herzog admitted he did not keep the Director of Parole 
and Probation advised as to his address; he did not make the 
monthly reports as he was required to do; and between the 
time of his arrest in December 1942, and the date of the hear¬ 
ing in the habeas corpus proceedings, pleaded guilty in two 
cases in the Criminal Court of Baltimore City to what he be¬ 
lieved “was termed false pretenses” and that these cases arose 
out “of the issuance or utterance of the bogus check.” 

These conditions were typewritten, and read and signed by 
Herzog at the time the conditional pardon was issued in 1937. 
They are fair, reasonable and necessary, both for the good of 
the prisoner and the protection of society. They contain 
nothing that is arbitrary, unreasonable, or impossible. They 
could have been performed by any prisoner who was disposed 
to cooperate with the authorities and work to effectuate his 
rehabilitation. 

There can be no question of the correctness and justness in 
the action of Governor O’Conor in rescinding this conditional 
pardon and remanding Herzog to prison. The question in-v 
volved is one of technical law and turns on the point of whether 
under the Constitution of this State, or of the Federal Govern¬ 
ment, it was necessary for the Governor to give Herzog a 
hearing before he revoked the conditional pardon which had 
been granted him. 

The constitution of this state, Article II, Section 20, pro¬ 
vides that the Governor “shall have power to grant reprieves 
and pardons,” except in cases specified, upon giving the notice 
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therein provided. Under it Chapter 500 of the Acts of 1914 
was enacted. Section 7-C of that Act, among other things, 
provides that the Governor, “on giving such notice may par¬ 
don any person, convicted of crime, on such conditions as he 
may prescribe.” Section 7-D provides that in case of the is¬ 
suance of a conditional pardon to any person “the Governor 
in the absence of any provision to the contrary expressed 
therein, shall be the sole judge of whether or not the conditions 
of said pardon have been breached, and the determination by 
the Governor, that the conditions of such pardon have been 
violated by the person receiving the same, shall be final and 
not subject to review by any court of this state.’’ And Section 
7-E provides for the recommitment to prison of those having 
been found by the Governor to have breached the conditions 
of their pardon. These sections are codified as Sections 79, 
80 and 81 of Article 41 of the Code, and have been the law since 
1914. The Legislature, by the Acts of 1939, Chapter 406, re¬ 
vised the law regarding parole and probation, but did not 
change in any way whatsoever the sections of the Act of 1914 
referred to. Section 55-A of Chapter 406 of the Acts of 1939, 
codified as Section 84 of Article 41 of the Code, provides that 
before the Director of Parole and Probation rescinds a parole 
issued to a prisoner he shall “conduct at any convenient place 
a hearing to determine whether or not the parole issued to 
such paroled prisoner shall be revoked.” Therefore, the power 
of the Director of Parole and Probation to revoke a parole 
cannot be exercised until after a hearing. 

In the sections of the Code referred to, regulating the Gov¬ 
ernor’s action in revoking a conditional pardon, there is no re¬ 
quirement whatever that he shall conduct a hearing before he 
revokes a conditional pardon. In the case of the Director of 
Parole and Probation he acts under the law regulating parole 
and probation, to wit, the Acts of 1939, Chapter 406, while 
the Governor acts under a constitutional power, and the Acts 
of 1914, Chapter 500. Under the parole system a hearing is 
necessary before a parole can be revoked. Under the pardoning 
power, neither the constitution nor statute law compels the 
Governor to hold a hearing before a conditional pardon is re- 
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voked. He is empowered under Section 80 of Article 41 of 
the Code to determine whether conditions of a pardon have 
been violated and his action thereon cannot be reviewed by 
the courts. Therefore, the prisoner was without right to a 
hearing by the Governor in this case, unless such a hearing was 
demanded by due process of law. 

On this question the authorities throughout the country are 
divided. In a number of states, however, where the law does 
not require a hearing before revocation of a conditional pardon 
and where the situation is similar to the condition of the law 
in this state, it has been held that none is required. In Ala¬ 
bama a statute provided that “upon the failure of any convict 
to observe the conditions of his parole, to be determined by the 
governor, the governor shall have authority to direct the re- 
arrest and return of such convict to custody.” It was held con¬ 
stitutional and that the governor might summarily revoke the 
pardon and return the parolee to prison. 

Fuller vs. State, 122 Ala. 32,26 Southern 147. 

In Kansas, under a statute providing that a parole might, 
without notice or hearing, be revoked by the court on informa¬ 
tion that its terms had been violated and the prisoner re¬ 
manded, it was held not to violate the due process clause and 
was held constitutional. 

Ez parte Patterson, 94 Kansas 439, 146 Pac. 1009. 

In Nebraska a conditional parole was revoked by the gov¬ 
ernor for violation of the conditions imposed. The statute 
did not require the governor to give notice of his intention to 
revoke the parole nor to give the prisoner a hearing. It was 
held not to violate due process and to be constitutional. 

Owen vs. Smith, 89 Nebraska 596, 131 Northwestern 914. 

In Ex parte Paquette, 127 Atlantic 2d 131, a Vermont case, 
a prisoner was released by the governor under the provision of 
a statute. It was held: “by his acceptance of the pardon, the 
prisoner voluntarily*submitted himself to the conditions stated 
in it and was bound by them,” and that “the terms of pardon 
and the statute in pursuance of which it was granted, gave the 
prisoner no right to notice and hearing as a condition precedent 
to his arrest and recommitment.” A number of cases are cited 
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to support the position taken in that case, and it was held “there 
was no violation of his constitutional rights.” Cases cited, 
holding to the contrary, were stated to be “opposed to the great 
weight of authority” and were not followed by that court. 
Among the cases that were not followed in that decision was 
Fleenor vs. Hammond, 116 Federal 2d 982. The following 
cases support the authorities quoted: 

People ex rel, Romain vs. Parole Commission, 191 New York 
Supplement 410; People ex rel, Hannon vs. Warden, 205 New 
York Supplement 235; Arthur vs. Craig, 48 Iowa 264,30 Amer¬ 
ican Reporter 395; Ex parte Horine, 11 Oklahoma Criminal 
Report 517, 148 Pacific 825; Re Tobin, 130 California Appeal 
371, 20 Pacific 2d 91; Stevens vs. Bertrand, 151 Kansas 270, 
98 Pacific 2d 123; People vs. Dudley, 173 Michigan 389, 138 
Northwestern 1044. 

We are of opinion that the weight of authority sustains the 
validity of statutes which authorize the revocation of condi¬ 
tional pardons without requiring a hearing and that Section 
80 of Article 41 of the Code is constitutional. 

This does not mean that the governor can exercise his power 
arbitrarily or upon whim, caprice, or rumor. When the gov¬ 
ernor acts in a case like this the law presumes that he has dealt 
with the matter carefully and fairly. When a prisoner is re¬ 
committed the matter will be final, unless it is reopened by 
habeas corpus proceeding. A petition for the writ should deny 
breach of conditions upon which the pardon was issued, and 
with clearness and precision state facts which on their face show 
that the action in revoking a conditional pardon was capricious 
and arbitrary. Without such allegations the writ should not 
issue. And unless such facts are sustained by clear proof the 
prisoner should be remanded. 

In the Fleenor vs. Hammond case, supra, relied upon by ap¬ 
pellee, the governor of Kentucky, without first giving the pris¬ 
oner a hearing, revoked a pardon for breach of conditions upon 
which it was granted. The case was remanded “with instruc¬ 
tions to permit the appellant to amend his petition, if he is 
able to do so, to allege unequivocally that if granted a hearing 
he could demonstrate thereat that the conditions of the pardon 
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have been fully complied with and that none of them have 
been breached. If and when that is done the appellant will be 
discharged.” 

The court in that case concluded: “* * * The peti¬ 
tioner’s right to his freedom under the terms of the pardon 
could not be revoked without such hearing as is the generally 
accepted prerequisite of due process, if the exercise of such 
power by the Governor is challenged by unequivocal allega¬ 
tions that the petitioner has complied with the conditions of 
the grant.” 

With this statement of the law we agree. To revoke a con¬ 
ditional pardon for no cause at all would be a cruel and arbi¬ 
trary act and hence unlawful. Certainly Section 80 of Article 
41 of the Code can be administered without capriciousness and 
without arbitrariness, and the Governor’s action will always 
be presumed to be fair. A law cannot be said to be unconstitu¬ 
tional because it can be administered in an arbitrary manner, 
but when an act done under a law is arbitrary and capricious 
it is done without legal sanction and is void. 

One suffering the penalty of imprisonment by such an un¬ 
constitutional act can challenge it by a writ of habeas corpus, 
and, in a court of justice, prove it to be what it is. But in all 
such cases as this the prisoner must show injury; and, where 
he does not allege that he has not violated the conditions of 
his pardon, he has not shown injury nor deprivation of a con¬ 
stitutional right. In such circumstances his case would be 
moot and not entertained. 

The prisoner should be remanded to the Maryland House 
of Correction to serve out the unexpired term imposed by the 
Criminal Court of Baltimore City. 

Order reversed, cause remanded for proceedings in accord- ' 
ance with this opinion. 
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SENATE 


f Report 
\No. 719 


DETENTION OF FUGITIVES APPREHENDED IN THE 
DISTRICT OF COLUMBIA 


April 6. 11)28.—Ordered to be printed 


Mr. Capper, from the Committee on the District of Columbia, 

submitted the following 

REPORT 

[To accompany H. R. $01">] 

The Committee on the District of Columbia, to wdiom was 
referred the bill (H. R. 8915) to provide for the detention of 
fugitives apprehended in the District of Columbia, having con¬ 
sidered the same, report favorably thereon with the recommen¬ 
dation that the bill do pass. 

The object of the bill is to give legal authority for the tem¬ 
porary detention by the police of persons in the District of 
Columbia who are charged with the commission of crimes in 
States, Territories, or possessions of the United States. 

At present such persons are held by the police in the various 
precinct station houses, instead of the jail, pending arrival 
of requisition papers. Such detention, however, without any 
specific legal authority, renders the police officers individually 
liable in damages, and subject to prosecution, in cases where 
the jurisdiction requesting the arrest fails to establish good 
cause therefor. Furthermore, the lack of law authorizing de^ 
tention makes possible the release of fugitives by resort to 
habeas corpus proceedings. 

The bill provides in substance, that fugitives found in the 
District of Columbia, who are subject to extradition, may, 
upon sworn complaint of any credible witness, and after hear¬ 
ing by a judge of the police court, be detained under bond or 
in jail a reasonable length of time pending receipt of a proper 
requisition from the governor of the jurisdiction seeking cus¬ 
tody of the person. Thirty days is allowed for obtaining of 
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such requisition. If the crime charged is first-degree murder, 
bond is not permitted pending receipt of requisition. 

Section 6 specifically provides that a person committed shall 
not be detained in jail longer than to allow a reasonable time, 
to the person receiving notice from District police, to obtain 
a proper requisition, according to the circumstances of the case 
and the distance of the place where the offense is alleged to 
have been committed. 

The bill is the result of a special investigation of the situation 
by a committee of the House of Representatives. It has the 
approval of the District Commissioners, whose explanatory 
letter is appended. Also appended is favorable report of the 
Citizens’ Advisory Council on a similar Senate bill. 


Commissioners of tiik District ok Columbia, 

Washington . January 6, 1928. 


Hon. Arthur Capper, 

Chairman Committee on the District of Columbia, 

United States Senate , Washington, D. C. 


Sir: The Commissioners of the District of Columbia have the honor to 
submit herewith draft of bill entitled “A bill to provide for the detention of 
fugitives apprehended in the District of Columbia,” with request for its 
introduction and enactment 

This bill was drafted by the corporation counsel of the District of Colum¬ 
bia, and its object is to validate the present practice of the Metropolitan 
police force of the District of Columbia, in apprehending fugitives from 
justice in other jurisdictions. While the department cooperates wth the 
authorities of other jurisdictions in the apprehension of such fugtves. there 
s no specific law authorizing this practice. The officer making the arrest is 
therefore responsible individually and subjects himself to prosecution should 
the arrest be made without cause. 

COPY B 


The enactment of this bill would permit defendants held in the District 
of Columbia at the request of other jurisdictions to be committed to jail 
awaiting the arrival of the representative with the requisition papers from 
that jurisdiction. At the present time these accused persons must be held 
in the various precinct station houses, where it is impossible for them to 
get the necessary exercise, which frequently results in illness, necessitating 
hospital treatment. 

A case in point is of a man who was arrested as a fugitive from San 
Quentin Penitentiary, California, and was kept in custody for nearly a 
month before he was sent for by the authorities of California. During this 
time it became necessary to transfer him to the Gallinger Hospital for 
treatment. Had we had a law such as is requested herein, this man would 
have been taken to the police court and committed to the District Jail where 
he would have had exercise and comfortable quarters. 

At the present time any fugitive so held may be released on a writ of 
habeas corpus by a judge of the District Supreme Court, as there is no law 
justifying the detention of such a fugitive. With this law, the defendant 
would be properly committed on a fugitive warrant issued from the judge 
of the police court, and the judge would l>e justified in dismissing the writ 
when it was shown that the defendant was a fugitive and was being held 
in pursuance of law. 

Very truly yours. 


Proctor L. Dougherty, 

President, Board of Commissioners of the District of Columbia. 
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Washington, D. C., February 6,1928. 

The Citizens’ Advisory Council has carefully considered S. 2388, Seventieth 
Congress, first session, entitled “A bill to provide for the detention of 
fugitives apprehended in the District of Columbia.” 

Since there appears to be no specific law in the District of Columbia for 
the detention of fugitives, under the present practice the officer making the 
arrest being responsible individually should the arrest be made without cause, 
the Citizens’ Advisory Council believes that the enactment of this bill into 
law will validate the present practice and therefore, recommends its approval. 


HOUSE OF REPRESENTATIVES 

70th Congress) 

1st Session j 


Report 
No. 877 


PROVIDE FOR THE DETENTION OF FUGITIVES 
APPREHENDED IN THE DISTRICT OF COLUMBIA 


Mabch 10,1928. —Referred to the House Calendar and ordered to be printed 


Mr. McLeod, from the Committee on the District of Columbia, 

submitted the following 

REPORT 

[To accompany H. R. 8915] 

The Committee on the District of Columbia, to whom was re¬ 
ferred the bill (H. R. 8915) to provide for the detention of 
fugitives apprehended in the District of Columbia, having 
considered the same, report favorably thereon with the recom¬ 
mendation that the bill do pass. 

There is appended and made a part of this report the report of 
this committee in the Sixty-ninth Congress, giving full explana¬ 
tion of the reasons for and purpose of the proposed legislation. 


[House Report No. 1977, Seventieth Congress, first session] 

The Committee on the District of Columbia, to which was referred the bill 
(H. R. 1520S to provide for the detention of fugitives apprehended in the 
District of Columbia, having considered the same, report it to the House of 
Representatives with the recommendation that the same do pass. 



This bill was introduced as the result of the survey being made by the 
special committee, of which Mr. Gibson is chairman, and to remedy the lack 
of proper legislation authorizing the authorities in the District to detain 
fugitives who have escaped from their States and sought refuge here from 
apprehension for crime committed in their Jurisdiction. 

At the present time persons who have committed crimes in their States 
may come to the District of Columbia, and there is no law which will enable 
authorities here to hold them pending the issuance of extradition papers. 
If arrested upon the request of the authorities of the State where the crime 
is committed, the courts here have decided in habeas corpus proceedings 
that such fugitives can not be held for want of authority of law here. This 
bill was prepared at the request of the Gibson committee by the office of 
the corporation counsel of the District, which earnestly requested and urged 
its enactment Into law. 

The rights of the prisoners are amply protected by the provisions of the 
bill. 
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